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MARATHIN QL G2

Deci ded June 29, 1999

Appeal froma decision of the Deputy Gormissioner of Indian Affairs,
Bureau of Indian Affairs, denying an appeal of an order of the Mnerals
Managenent Service requiring recal cul ation of royalties due on Indian
| eases using dual accounting. MG 91-0269-1 ND

Afirned.

1.

Federal Q| and Gas Royal ty Managenent Act of 1982
Royal ties--Indians: Mneral Resources: Q| and Gas:

Royalties--Q| and Gas Leases: Royalties:
General ly--Satute of Limtations

The 6-year statute of limtations at 28 US C

§ 2415(a) (1994) for the commencenent of civil
actions for noney damages on behal f of the Lhited
Sates does not limt admnistrative proceedi ngs
wthin the Departnent of the Interior.

Federal Q| and Gas Royal ty Managenent Act of 1982
Royal ties--Indians: Mneral Resources: Q| and Gas:

Royalties--Q| and Gas Leases: Royalties: Paynents

MVE properly directs a | essee to performdual

accounting and recal cul ate royal ties due on Indian oil
and gas | eases where the | eases require such accounting
and an M\Vb audit reveal ed i nstances of the | essee' s
failure to calculate and pay royalties utilizing that

net hod.

APPEARANCES Dow L. Ganpbel I, Esq., Fndlay, Ghio, for Marathon Q|
Gonpany; Howard W Chal ker, Esq., Gfice of the Solicitor, US Departnent
of the Interior, Véshington, DC, for the Mneral s Managenent Servi ce.

(AN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR S

Marat hon Q1 Conpany (Marat hon) has appeal ed the August 8, 1996,
deci sion of the Deputy Commssioner of Indian Affairs, Bureau of Indian

Affairs (BIA), denying its appeal of a June 19, 1991, order of the

M neral s Managenent Service (M), directing it to performdual accounting
and recalcul ate royalties for all TXO Production Gonpany (TXO Indian oil

and gas | eases for the period July 1983 to June 1991.

Mar at hon on January 1, 1991.
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Inaprelimnary letter dated April 9, 1991, MVB i nforned Marat hon
that its audit of TXOs procedures relating to the conputation and
paynent of royalties on oil and gas produced fromFederal and Indian | eases
during the period July 1983 t hrough June 1988 had uncovered several
specific instances of underpaid royalties on Indian | eases stemmng from
TXOs failure to performdual accounting. Wiile noting that during its
review TXO had not offered any docunentati on show ng that the royalties
pai d had, in fact, been based on dual accounting, MV granted Mrat hon
15 days to respond to the prelimnary findings of potential royalty
under paynent s.

Marat hon did not respond, and on June 19, 1991, MVE issued an order
directing Mrathon to identify all Indian | eases for which TXO hel d payor
responsi bility during the period July 1983 through the present, i.e.,
June 19, 1991, and to redetermine the royalty due for all the identified
I ndi an | eases requiring dual accounting during that period. M stated
that section 3(c) of the Indian | eases, applicable regul ations found
at 30 CF. R 8§ 206.105 (1985), 30 CF.R § 206.155(a) (1988), 25 CF.R
§ 211.13 (1987), and 25 CF. R § 212.16 (1988), Notice to Lessees and
perators of Indian Ql and Gas Leases 1A (NIL-1A), 42 Fed. Reg. 18135
(Apr. 5, 1977), and rel evant case |law required the use of dual accounting
to conpute royalty on gas produced on Indian | eases and processed either
by the | essee or a purchaser. The order expl ai ned that dual accounting
required the | essee to conpare the val ue of the unprocessed wet gas at the
wel | head (the Btu val uation nethod) wth the val ue of the residue gas and
processed gas liquids (the net realization val uati on nethod) and cal cul ate
and pay nonthly royal ties based on the nethod yiel ding the greater val ue,
as long as that val ue exceeded the gross proceeds accruing to the | essee.
ME noted that its review had di scovered a $2, 125. 84 royal ty under paynent
on four Indian | eases caused by TXOs failure to performdual accounting,
addi ng that neither TXO nor Marathon had provi ded any docunentati on
denonstrating that the royalties paid had been based on dual accounti ng.

Mar at hon appeal ed the MV order to the Deputy Commissioner, Bl A
arguing that the 6-year statute of limtations found at 28 US C § 2415
(1994) barred a portion of MM order, that M did not have the
authority to order a Federal oil and gas | essee to conduct a self-audit,
that the Btu content of gas produced fromnany of the Indian | eases was too
| owto have produced liquids, that TXO had perforned sone dual
accounting, that the cited | ease provision and two of the regul ati ons
purportedly authorizing dual accounting were all inapplicable in sone
respect, and that Marathon's royalty accounting practices did not
necessarily coincide wth TXOs nethods. Mrathon al so advi sed the Deputy
Gonmi ssi oner that the dual accounting issues affecting nmany of the | eases
covered by the M order had been settled and thus were no | onger subject
to the challenged order. Inits field report prepared for the appeal, MB
agreed that 52 Ckl ahona al | otted | eases had been included in the settlenent
and were properly excluded fromits order, but strenuously disputed the
renai nder of Marathon' s objections to the order.

In her August 8, 1996, decision, the Deputy Comm ssioner first
rejected Marathon's contention that the statute of limtations barred MBS
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order, finding that the [imtations period did not apply to admnistrative
proceedi ngs before the Departnent. She further concluded that, Mrathon' s
assertion to the contrary notwthstanding, MM order did not require

Marat hon to performa self-audit, but sinply directed Marathon to renedy
the pattern of nonconpliance uncovered in the conpl eted audit by taking
corrective action in the formof a revised or restructured accounting to
renedy the discovered irregularities. She dismssed Marathon' s argunent
that sone of the produced gas was too dry to produce significant quantities
of liquids, pointing out that MM order required dual accounting only for
processed gas, not unprocessed gas.

As to Mrrathon's claimthat TXO had carried out sone dual accounting
and therefore had at |east partially conplied wth the order, the Deputy
Gonma ssi oner noted that no infornation regarding TXO s dual accounting
had been submtted to MB until Mrathon filed its statenent of reasons
inthis appeal which included six dual accounting cal cul ations as an
attachnent. She determined that this belated, mninal response,
consi sting of conputations for one Federal |ease for three reporting nont hs
and three Indian | eases for one reporting nonth, was insufficient to
constitute substantial conpliance wth the order or to justify rescinding
the order. The Deputy CGonmissioner found Marathon's objections to the
| egal bases for MMB dual accounting order unpersuasi ve because Mrat hon
had overl ooked the additional authorities underpi nning MB order,
including court precedent, NIL-1A and Indian oil and gas royalty val uation
regul ati ons. She al so discounted Marathon's conplaint that TXOs
accounting errors did not justify requiring Mrrathon to performa
restructured accounting of the | eases for the period after it had becone
the | essee, observing that the ordered restructured accounti ng was
specifically limted to the period during whi ch TXO hel d payor
responsi bility. The Deputy Comm ssioner therefore deni ed Mirathon's
appeal , except for the 52 Ckl ahona al lotted I ndi an | eases whi ch had been
previously settled and, thus, no | onger subject to the June 19, 1991, M
or der .

n appeal , Marathon argues that the royalty paynents that were due
on or before March 26, 1985, i.e., 6 years and 90 days before it recei ved
the June 19, 1991, order, are barred by the statute of limtations found
at 28 US C § 2415 (1994). As support for the applicability of that
limtations period to MM admnistrative orders, Mirathon cites Phillips
Petroleum@. v. Lujan, 4 F.3d 858 (10th Qr. 1993), and OXY USA Inc. and
Mbbi | Exploration & Producing US Inc. v. Babbitt, No. 96-G1067-K (N D
kla. Sept. 8, 1998) (characterizing the discussion of the 6-year statute
limtations in Phillips Petroleum@. v. Luyjan as binding 10th Qrcuit
precedent). Mrathon al so asserts that M6 does not have the authority
to order an oil and gas | essee to conduct a self-audit, and that, in
any event, TXOpartially conplied wth the dual accounting requirenents,
thus rendering MB conplaint in this regard one of formover substance.
Mar at hon submits that as | ong as the | essee pays royal ti es based on the
hi gher of the val ue of the unprocessed wet gas or the residue gas and
produced |iquids, the dual accounting requirenent in Indian oil and gas
| eases has been satisfied. According to Marathon, conpliance with the
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| ease terns renders noot the question of whether or not worksheets
docunenting that conpl i ance have been prepared. Mrathon contends that the
critical issue is not the worksheets but whether TXO nade royalty paynents
based on the higher value. It avers that MV has failed to sustain its
burden of proving that royalties were cal cul ated using the | ower val ue,

and that the decision should therefore be vacated as to this claim 1/

In response, MVB argues that the Deputy Conm ssioner's deci sion
nust be affirned because Marat hon concedes that TXO did not dual account
inall cases. This concessionis fatal, M submts, not only because dual
accounting is required on all Indian | eases containing such a provision,
but al so because, absent dual accounting, the critical question of whether
TXOpaid royalties on the higher val ue cannot be ascertained. M further
contends that it properly directed Marathon to conduct a restructured
accounting since the record, including Marathon's admssion that TXO did
not dual account in all cases, establishes a systemc error in TXOs
royalty cal cul ati ons and paynents warranting correction. M al so insists
that the statute of limtations does not apply to admnistrative
proceedi ngs and thus does not bar affirnance of the Deputy CGonmissioner's
deci sion and MB order.

[1] As aninitial matter, we reject Marathon's contention that the
6-year Federal statute of limtations, 28 US C § 2415(a) (1994),
precl udes the MVB denand for dual accounting. That section, which governs
the tine for conmencing judicial actions brought by the Lhited Sates,
provides in part:

Subject to the provisions of section 2416 of this title,
and except as ot herw se provi ded by Gongress, every action
for noney danages brought by the Lhited Sates or an officer
or agency thereof which is founded upon any contract express
or inpliedinlawor fact, shall be barred unl ess the conpl ai nt
is filed wthin six years after the right of action accrues or
wthin one year after final decisions have been rendered in
appl i cabl e admini strative proceedi ngs required by contract or
by law whichever is |ater.

28 US C 8§ 2415(a) (1994). This Board has hel d nunerous tines that
statutes establishing tine limts for the coomencenent of judicial actions
for damages on behalf of the Lhited Sates do not limt admnistrative
proceedi ngs wthin the Departnent of the Interior conducted to deternine
[iability and fix the anount the Governnent clains to be due. See, e.g.,
Benson-Mntin-Geer Dxilling Gorp., 146 I1BLA 387, 397 (1998); Santa Fe
Mnerals, Inc., 145 IBLA 317, 323 (1998); Cenex, Inc., 145 I BLA 254, 257
(1998); US Al and Refining Go., 137 IBLA 223, 230 (1996), and cases
cited.

1/ By order dated Jan. 29, 1997, the Board took Mrathon's requests for
a hearing and oral argunent under advisenent. Because we find the record
sufficient to resolve the issues raised in this appeal, we deny both
requests.
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A dermand for the recal cul ation of royalties for Indian oil and
gas | eases using dual accounting is not a judicial action for noney
danages brought by the Lhited Sates, but is an admnistrative action not
subject to the statute of limtations. Benson-Mntin-Geer Dilling Gorp.,
supra; see SER, Jobs for Progress, Inc. v. Lhited Sates, 759 F.2d 1, 5
(Fed. dr. 1985); Chevron US A, Inc., 129 IBLA 151, 154 (1994); A aska
Satebank, 111 IBLA 300, 311-12 (1989). As the US Qourt of Appeals for
the Hfth drcuit stated in a Septenber 7, 1994, order granting rehearing
of its opinionin Phillips Petroleum@. v. Johnson, 22 F. 3d 616 (5th dr.
1994), and affirmng the district court's grant of sunmary judgnent to the
defendants in two of four consolidated cases:

The term"action for noney danages" refers to a suit in
court seeking conpensat ory damages. The plai n neani ng of the
statute bars "every action for noney danages" unl ess "the
conplaint is filed wthin six years." (Enphasis added.) Thus,
actions for noney danages are commenced by filing a conpl ai nt.
Actions that do not involve the filing of a conplaint are not
"action[s] for noney danages.” S nce the governnent has filed
no conpl aint, the agency action is not "an] action for noney
damages." Thus, [28 US C] 8§ 2415 is no bar.

(Oder at 3-4, quoted in Texaco Expl orati on and Production, Inc., 134 IBLA
267, 270-71 (1995).)

Phillips Petroleum@. v. Luyjan, 4 F.3d 858 (10th dr. 1993), cited
by Marat hon does not necessarily hold to the contrary. That court noted
that "[t]he parties agree that 28 US C § 2415(a) is the applicable
statute for determni ng when the governnent nust commence its action to
col lect the royalty underpaynent.” 1d. at 860. The pending appeal is an
admni strative action seeking recal culation of royalties using dual
accounting, not an action to collect royalty underpaynents, and under the
authorities cited above is not subject to the statute of limtations. See
Aroco Production G., 144 | BLA 135, 139-40 (1998); Meridian Ql, Inc.,

140 I BLA 135, 145-46 (1997).

BEven if this decision mght be construed as sustaining the application
of the statute to admnistrative proceedi ngs, this Board has expressly
declined to foll owisol ated deci sions of Federal courts in limted
ci rcunst ances even whil e recogni zing that such a decisionis the |law of the
case. See, e.g., Anoco Production o., 144 | BLA at 140; Gonoco, |Inc.,

114 IBLA 28, 32 (1990); Oegon Portland Genent Go. (n Judicial Renand),

84 I BLA 186, 190 (1984); Getchen Gapital, Ltd., 37 IBLA 392, 395 (1978).
The Board has eschewed foll ow ng Federal court decisions prinarily in those
situations where the effect of the decision could be extrenely di sruptive
to existing Departnental policies and prograns and where, in addition, a
reasonabl e prospect exists that other Federal courts mght arrive at a
differing conclusion. Amco Production ., supra. V¢ find those
conditions present here, especially inlight of the Ffth drcuit's
contrary conclusion on rehearing in Phillips PetroleumG. v. Johnson,
cited above.
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VW are wthout authority to decide whether the statute of limtations
woul d bar a judicial suit to collect any under paynents resulting fromthe
ordered dual accounting; such a determnation woul d be nade by the court
bef ore whi ch any col | ection proceeding i s brought. Benson-Mntin-G eer
Dilling Gorp., 146 IBLA at 398, Cenex, Inc., supra; US QI & Refining
G., 137 IBLA at 231; Texaco, Inc., 134 IBLA at 117; Mrathon QI .,
119 IBLA 345, 352 (1991); A aska Satebank, 111 IBLA at 312; see al so
Phillips Petroleum@. v. Luyjan, 951 F.2d 257, 259-60 (10th dr. 1991).
None of Marathon's argunents persuades us that the 6-year limtation
period in 28 US C § 2415(a) (1994) shoul d be read expansively to apply
to admnistrative proceedings, and we, therefore, hold that 28 US C
§ 2415(a) (1994) does not prevent MVB fromrequiring Marathon to perform
dual accounting and recal culate royalties for all TXOIndian oil and gas
| eases for the period July 1983 to June 1991.

[2] Section 101(c)(1l) of the Federal Q| and Gas Royal ty Managenent

Act of 1982 (FORW), 30 USC 8§ 1711(c)(1) (1994), requires the Secretary
of the Interior and his designated del egates to "audit and reconcile, to
the extent practicable, all current and past |ease accounts for |eases of
oil or gas." See also 30 CF.R § 217.50. In enacting FORW Qongress
clearly sought to avoid a royalty accounting and col | ection system
operating entirely on the honor principle, wth no verification of
production and sal es data, since this sort of arrangenent had led to
underreporting of production and sales in the past. See HR Rep. No. 859,
97th ong., 2d Sess. 15, 16 (1982), reprinted in 1982 US CCA N 4269-70.
Instead, the statute required the Secretary and his del egates to audit and
reconcil e | ease accounts. (ongress, however, was al so aware that "auditing
every account on an annual basis is clearly inpractical." HR Rep.

No. 859, 97th Gong., 2d Sess. 33 (1982), reprinted in 1982 USCCAN
4287. Wth this practical consideration in mnd, the Secretary was to
audit and reconcile accounts only "to the extent practicable.” 30 US C

§ 1711(c) (1) (1994). See Texaco Inc., 138 I BLA 26, 28-29 (1997); Texaco
Exploration & Production, Inc., 134 IBLA 267, 269 (1995).

In BP Petroleum (Avericas) Inc., 124 |BLA 185, 187 (1992), we hel d
that FOGRVA does not restrain the Secretary fromdirecting a royalty payor
to reviewroyalty accounts in order to unearth underpaynents traceabl e to
an identified defect in the payor's original conputation of royalties due.

V¢ al so approved MMB practice of sanpling certain | eases or production
nont hs, | eaving the payor the burden of uncovering all other instances

of systemc deficiency. Id. at 188; see al so Texaco Inc., 138 IBLA at 29;
Texaco Expl oration & Production, Inc., 134 IBLA at 269-70; Anoco
Production (., 123 IBLA 278, 281-84 (1992). Furthernore, the court in
Phillips Petroleum@. v. Luyjan, 963 F.2d 1380, 1386 (10th dr. 1992),
specifically rejected the argunent that MVB had required Phillips to
performan inpermssible "self-audit” in contravention of FOGRVA and
approved MMB procedure of requiring | essees to correct repeated royalty
under paynent s caused by systemc deficiencies, finding that such a request
"falls squarely wthin the purposes of the FOORWA " 1d.
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In this case, MMB reviewof TXOs | eases uncovered evi dence t hat
TXOhad failed to performthe dual accounting required by the terns of its
I ndi an | eases, applicable case | aw and regul ations, and NIL-1A leading to
t he under paynent of royalties on several identified |eases. TXOdid not
provi de any docunentation show ng that royalties had been pai d based on
dual accounting during the course of the review and Mrathon has conceded
that TXOdid not performdual accounting in all cases. The sparse
wor kpapers submtted by Marathon on appeal evincing TXOs parti al
conpl iance wth the dual accounting requirenent are insufficient to
establish that TXO perforned dual accounting on all its Indian | eases.
Thus, the record anply supports MM finding of a systemc error in TXOs
royalty cal cul ati ons and paynents and justifies the denand for dual
accounting and royal ty recal cul ati on.

A though Marat hon contends that the workpapers reflecting the dual
accounting conparisons are irrelevant to the determnation of whet her
TXO properly paid royalty based on the hi gher val ue for the produced gas,
we agree wth MV that, wthout docunentation show ng the dual
accounting cal culations, it would be inpossibl e to determne whether the
correct royalties were paid. In any event, FOGRWA authorizes MVB to
requi re Marathon to submt workpapers denonstrating conpliance wth the
recal cul ation order. That statute provides that MV nay, in conducting
"any investigation * * * require by special * * * order, any person to
submit inwiting such * * * answers to questions as [ MM§ nay reasonabl y
prescribe." 30 USC 8§ 1717(a)(1) (1994). See Texaco Inc., supra. The
pur pose of FO3RVA was to enhance and expand the investigatory powers of
the Secretary and M5, and MVB accordingly has the authority to require
the preparation and submission of docunents evidencing conformty wth
the recal cul ation demand. See Texaco Inc., supra; see also Phillips
Petroleum@. v. Lujan, 951 F.2d at 260; BHP Petrol eum (Aericas) Inc.,
124 I BLA at 189.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

David L. Hughes
Admini strative Judge
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